TERMS AND CONDITIONS OF SUPPLY
April 2009
1.

Definitions

1.1

In these Conditions the following words shall have the following meanings:"Buyer"

means the person to whom Goods are supplied by the Company.

"Company"

means Veenendaal Schaumstoffwerk GmbH, Bamberger Strasse 58, D-96215 Lichtenfels

“Conditions”

means the standard terms and conditions of supply set out in this document and includes any special terms and conditions individually agreed in Writing between the Buyer and the Company.
In case of a contradiction between the standard terms and conditions and such individual agreements, the latter shall prevail.

“Contract”

means the contract for the sale and purchase of the Goods made between the Buyer and the Company incorporating these Conditions.

"Goods"

means the goods (including any instalment of the goods or any parts for them) which the Company is to supply in accordance with these Conditions.

"Incoterms"

means the international rules for the interpretation of trade terms of the International Chamber of Commerce as in force at the date when the Contract is made.

“Price”

means the price for the Goods as set out in the estimate, subject to any price increases pursuant to Clause 4.1 hereof.

'Writing'

has the meaning set forth in Sec. 127 of the Civil Code – BGB. It is specifically understood that e-mail communication shall be sufficient for the written form.

1.2

The headings in these Conditions are for convenience only and shall not affect their interpretation.

1.3

Unless the context otherwise requires, any term or expression which is defined in or given a particular meaning by the provisions of Incoterms shall have the same meaning in these Conditions, but if there is any conflict between the
provisions of Incoterms and these Conditions, the latter shall prevail.

2.

Making the Contract

2.1

The estimate which the Company provides to the Buyer comprises an invitation to treat which is open for a period of 30 days only from the date thereof, provided that the Company has not previously withdrawn it. Any order issued by
the Buyer is an offer to buy the Goods subject to these Conditions and shall be subject to acceptance by the Company. The Contract will only be formed provided that the Company has accepted the Buyer's offer to buy in Writing
within a period of 30 days after receipt of the Buyer’s offer. In case the Company remains silent within said period, it shall be deemed as having refused the Buyer’s offer.

2.2

All orders are placed under these Conditions alone and are accepted subject to the Company's then current minimum order quantities for the particular Goods as provided to the Buyer together with any estimates. The Company

2.3

These Conditions shall exclusively govern the execution and performance of the Contract between the Company and the Buyer and shall supersede any and all other terms and conditions (i) which a Buyer might seek to impose,

reserves the right to request advance payment in respect of raw materials for orders below such quantities.
even though such other terms and conditions may be submitted in a later document or purport to exclude or supersede any Conditions inconsistent with them; or (ii) as may be contained in any other acceptance or counter-offer made
by the Buyer.
2.4

The Buyer shall be responsible to the Company for ensuring the accuracy of the terms of any order (including any applicable specification) submitted by the Buyer and for giving the Company any necessary information relating to the

2.5

Any advice or recommendation given by the Company or its employees or agents to the Buyer or its employees or agents as to the storage, application or use of the Goods which is not confirmed in Writing by the Company is

2.6

The Company reserves the right to make any changes in the specification of the Goods as necessary to conform with any applicable statutory or EU requirements provided always that such changes do not materially affect the quality

2.7

No amendment, modification or variation of these Conditions is permitted unless expressly accepted by an authorised representative of the Company in Writing.

3.

Returns

Goods within a sufficient time to enable the Company to perform the Contract in accordance with its terms.
followed or acted on entirely at the Buyer's risk and accordingly the Company shall not be liable for any such advice or recommendation which is not so confirmed.
or performance of the Goods.

Goods supplied in accordance with the Contract cannot be returned without the prior permission of the Company. The Company will not accept or take responsibility for such Goods returned without its prior written permission. Duly
authorised returns shall be sent to the Company's premises at the Buyer's expense.
4.

Price

4.1

The Company reserves the right at any time prior to delivery to adjust the Price of the Goods to take account of any increase in the general cost of raw materials, labour or services, any currency fluctuations affecting the cost of
imported materials or any other price relevant circumstances which may not reasonably be controlled by the Company, provided that this shall not apply in cases where delivery is intended to occur within one month of the date of
conclusion of the Contract.

4.2

Unless otherwise stated, all prices quoted are ex-works where delivery takes place at the Company’s premises. In case delivery takes place elsewhere, and in particular at the Buyer’s premises in Germany, all costs or charges in
relation to packaging, loading, unloading, carriage and insurance shall be borne by the Buyer in addition to the purchase price for the Goods and shall be paid at the due date of such purchase price. All prices quoted are net of any
applicable VAT.

4.3

The cost of pallets and returnable containers will be charged to the Buyer in addition to the price of the Goods, but full credit will be given to the Buyer provided such items are returned undamaged to the Company before the due date
for payment.

5.

Additional Costs
The Buyer agrees to pay for any loss or extra cost incurred by the Company (i) through the Buyer's inappropriate instructions or lack of instructions necessary for the due performance of the Contract by the Company, or through
failure or delay in taking timely delivery of Goods that are delivered in accordance with the Contract; (ii) caused by any change in delivery dates, quantities or specifications for the Goods which is requested by the Buyer; or (iii) through
any default on the part of the Buyer, its servants, agents or employees.

6.

Terms of Payment

6.1

Unless the Company otherwise agrees in writing, payment of the full Price for the Goods becomes due and payable under these Conditions within thirty days from the date of the respective invoice. In case payments are made within

6.2

The Price of the Goods shall be due in full to the Company in accordance with clause 6.1. The Buyer shall be entitled to exercise any set off only against such claims that are acknowledged by the Company or the existence of which

6.3

Absent of payment of the Price in full, if the Buyer shall commit an act of insolvency as set out at Clause 10.8 then it will be deemed to have repudiated the Contract.

6.4

The Company reserves the right at its discretion to demand security for payment before continuing with or delivering any order (or part thereof).

6.5

If upon the terms applicable to any order the Price shall be payable by instalments or if the Buyer has agreed to take specified quantities of Goods at specified times, a default by the Buyer of payment for any due instalment or the

ten days from the date of the respective invoice, the Buyer will be granted a discount of 3 % of the invoiced amount (VAT excluded).
has been confirmed by a final court order.

failure to give delivery instructions in respect of any quantity of Goods outstanding shall cause the whole of the balance of the Price to become due and payable forthwith.
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7.

Delivery

7.1

Unless otherwise agreed in writing by the Company, delivery will be deemed to have been effected:-

7.1.1.

at the Company's premises if the Buyer's transport is used; or

7.1.2.

when the Goods are delivered to the Buyer’s premises or such other premises as may be agreed by the Company and the Buyer if the Company’s transport is used.

7.2

Where delivery is to take place anywhere other than the Company’s premises, the Buyer shall provide at the delivery address and at its own expense adequate and appropriate equipment and manual labour for loading the Goods.

7.3

All times or dates given for delivery of the Goods are approximate only; the Company shall not be liable for any delay in delivery of the Goods unless such delay was caused intentionally or by gross negligence. Time of delivery shall

Where the Goods are delivered by the Company anywhere other than the Company’s premises, it shall be the absolute responsibility of the Buyer to ensure that the Goods are off-loaded into the correct storage area.
not constitute a material contractual obligation of the Company. Notwithstanding the foregoing, the Goods shall be delivered no later than within 4 weeks of the date given for delivery. The Goods may be delivered by the Company in
advance of the quoted delivery date on giving reasonable notice to the Buyer.
7.4

In case that delivery of the Goods may be reasonably performed by the Company by way of instalments, then the Buyer shall not refuse such delivery by instalments. The Company may then tender a separate invoice in respect of

7.5

Deviations in quantity of the Goods delivered (representing not more than 10 per cent by value) from that stated in the order (whether surplus or shortfall), that, according to general customs and practice, are to be tolerated and may

each instalment.
therefore reasonably be imposed onto the Buyer, shall not give the Buyer any right to reject the Goods or to claim damages, and the Buyer shall be obliged to accept and pay pro rata at the Contract rate for the quantity of the Goods
actually delivered.
7.6

The quantity of any consignment of Goods as recorded by the Company upon despatch shall be conclusive evidence of the quantity received by the Buyer on delivery unless the Buyer can provide conclusive evidence to the contrary.

7.7

Where delivery is refused by the Buyer or is delayed or suspended at the request of the Buyer or where the Company is unable to deliver the Goods due to circumstances beyond its reasonable control, the Company on giving

7.7.1

treat the Contract as fulfilled and place the Goods into storage. Delivery will be deemed to have taken place for invoicing payment and the passing of risk. The reasonable cost of storage and insurance of the Goods shall be for the

7.7.2.

sell the Goods at the best price readily obtainable and, after deducting all reasonable storage and selling expenses, account to the Buyer for the excess over the Price under the Contract or charge the Buyer for any shortfall below the

7.8

The Company shall inform the Buyer immediately about its incapacity to deliver or to timely deliver the Goods. Any liability of the Company for non-delivery of the Goods shall be limited to replacing the Goods within a reasonable time

notification of its readiness to deliver shall be entitled either to:Buyer's account; or
Price under the Contract.
or issuing a credit note at the pro rata Contract rate against any invoice raised for such Goods, provided that in the event that such replacement shall not be effected within such reasonable time, then the Buyer shall have the right to
rescind the Contract.
8.

Export Terms

8.1

Where the Goods are supplied for export from Germany, the provisions of this Clause 8 shall apply (subject to any special terms agreed in writing between the Buyer and the Company) notwithstanding any other provision of these

8.2

The Buyer shall be solely responsible for complying with any legislation or regulations governing the importation of the Goods into the country of destination and for the payment of any duties on them.

Conditions.
8.3

Unless otherwise agreed in writing between the Buyer and the Company, the Goods shall be delivered FOB the air or sea port of shipment.

8.4

In respect of Goods supplied for export outside Germany, payment of all amounts due to the Company shall be made by irrevocable letter of credit in a form acceptable to the Company and opened by the Buyer in favour of the
Company and confirmed by a bank acceptable to the Company or, if the Company has agreed in writing on or before acceptance of the Buyer's order to waive this requirement, other documentary or equivalent payment methods that
are acceptable by the Company.

9.

Inspection/Shortages

9.1

The Buyer is under a duty to inspect the Goods immediately upon delivery. Where the Buyer’s transport is used pursuant to Clause 7.1.1, the Buyer shall be responsible for arranging for testing and inspection of the Goods at the
Company’s premises before shipment. The Company shall have no liability for any claim which is made after shipment in respect of any defect in the Goods which would be apparent on inspection or in respect of any damage during
transit.

9.2

No liability will attach to the Company for non-delivery, partial loss or damage to the Goods occurring prior to delivery or for any claim that the Goods are not in accordance with the Contract unless claims to that effect are notified in
writing by the Buyer to the Company (and in the case of claims for non-delivery, partial loss or damage with a copy to the carrier if the Company's transport has not been used to deliver the Goods):
9.2.1.

immediately after inspection in case of partial loss, obvious defects and damages or other obvious non-compliance with the Contract; hidden defects must be notified immediately as soon as they have become objectively

identifiable; or
9.2.2.

immediately after the contractual delivery date or at receipt of the invoice in case of non-delivery, whichever occurs the soonest.

9.3

In the event of a valid claim for non-delivery, partial loss or damage, the Company undertakes at its option either to reprocess or replace the Goods at its expense but, unless in case of gross negligence, shall not be under any further
or other liability to any person in connection with such non-delivery, partial loss or damage or non-compliance. The Buyer will however be entitled to rescind the Contract in the event that the reprocessing or replacement of the Goods
is not effected within a reasonable period of time.

9.4

If the Buyer shall fail to give notice in accordance with Clause 9.2 above, the Goods shall be deemed to be in all respects in accordance with the Contract and the Buyer shall be bound to accept and pay for the same accordingly.

10.

Risk and Property / Retention of Title

10.1

Risk of damage to or loss of the Goods shall pass to the Buyer:-

10.1.1 in the case of Goods to be delivered at the Company's premises, at the time where the Company notifies the Buyer that the Goods are available for collection; or
10.1.2 in the case of Goods to be delivered otherwise than at the Company's premises, at the time of delivery or, if the Buyer wrongfully fails to take delivery of the Goods, the time when the Company has tendered delivery of the Goods.
10.2

Notwithstanding delivery and the passing of risk in the Goods, or any other provision of these Conditions, the title and property in the Goods, including full legal and beneficial ownership, shall not pass to the Buyer until
the Company has received in cash or cleared funds payment in full for (i) the Price of the Goods; and (ii) all other goods agreed to be sold by the Company for all goods delivered to the Buyer under this and all other
contracts between the Company and the Buyer for which payment is then due, together with the full price of the goods due hereunder that has not yet been paid (retention of title). Such retention of title shall also apply in
case the Buyer has integrated the Goods into other goods; in such case, the Company shall become the owner of thereby newly created product as a whole. Payment of the full price of the goods shall include the amount
of any interest or other sum payable in respect of the same (if any) under the terms of this and all other contracts between the Company and the Buyer under which the goods were delivered.

10.3

Until such time as the property in the Goods passes to the Buyer, the Buyer shall:

10.3.1 hold the Goods as the Company's fiduciary agent and bailee;
10.3.2 keep the Goods separate from those of the Buyer and third parties and properly stored, protected and identified as the Company's property;
10.3.3 not destroy or obscure any identifying mark or packaging on or relating to the Goods; and
10.3.4 maintain the Goods in a satisfactory condition and keep them insured on the Company’s behalf for their full price against all risks to the reasonable satisfaction of the Company. On request the Buyer shall produce the policy of
insurance to the Company.
10.4

Notwithstanding clause 10.3, the Buyer may use the Goods in the ordinary course of its business (e.g. by incorporating them into other goods) and resell them at their full market value or , provided that in the event of such sale the

10.5

Until such time as the property in the Goods passes to the Buyer (and provided the Goods are still in existence and have not been resold), the Company may at any time require the Buyer to deliver up the Goods to the Company and,

10.6

The Buyer shall not be entitled to pledge or in any way charge by way of security for any indebtedness any of the Goods which remain the property of the Company, but if the Buyer does so all monies owing by the Buyer to the

10.7

The Buyer’s right to possess Goods which have not yet been paid shall terminate immediately if:

corresponding receivable from the customer shall be automatically assigned to the Company (prolonged retention of title).
if the Buyer fails to do so forthwith, enter at normal business hours on any premises of the Buyer where the Goods are stored and repossess the Goods.
Company shall (without limiting any other right or remedy of the Company) immediately become due and payable.
10.7.1 the Buyer (i) becomes insolvent within the meaning of Sections 17 through 19 of the Insolvency Act – Insolvenzordnung or (ii) a filing for insolvency is either made by the Buyer itself or by one of its creditors; or
10.7.2 the Buyer suffers or allows any execution to be levied on his/its property or obtained against him/it, or fails to observe or perform any of his/its obligations under the Contract or any other contract between the Company and the Buyer;
or
10.7.3 the Buyer encumbers or in any way charges any of the unpaid Goods.
10.8

Where the Company is unable to determine whether any Goods are goods in respect of which the Buyer’s right to possession has terminated, the Buyer shall be deemed to have sold all goods of the kind sold by the Company to the
Buyer in the order in which they were invoiced to the Buyer.

11.

Stoppage

11.1

If (i) the Buyer shall fail to accept the duly delivered Goods or any instalment or part instalment thereof; or (ii) the Buyer shall fail to pay any sum due to the Company; or (iii) any of the events set out in Clause 10.7 occur; or (iv) the
Company reasonably apprehends that any of the events set out in clause 10.7 is about to occur in relation to the Buyer and notifies the Buyer accordingly, the Company in its discretion and without prejudice to any other right or claim
may by notice in writing immediately terminate wholly or in part any and every contract between the Company and the Buyer or may (without prejudice to the Company's right subsequently to terminate the contract for the same cause
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should it so decide) by notice in writing immediately suspend further deliveries of Goods without any liability to the Buyer until any default by the Buyer be remedied, and if the Goods have been delivered but not paid for, the Price shall
become immediately due and payable notwithstanding any previous agreement or arrangement to the contrary.
11.2

Nothing in these Conditions shall affect, limit or restrain the rights given to the Company by the generally applicable legal provisions, and the Company shall be entitled to exercise all its rights according to such legal provisions.

12.

Warranties and Conditions

12.1

The Company warrants that, at delivery, it has title to and the unencumbered right to sell the Goods.

12.2

Every description or specification of the Goods given by the Company is given in good faith based on average results of standard tests; the Company shall not in any way be liable for any immaterial discrepancies between the

12.3

Any conditions or warranties (whether express or implied) as to the quality or fitness of the Goods for any particular purpose even if that purpose is made known expressly or by implication to the Company are hereby expressly

12.4

Notwithstanding that a sample of the Goods may have been exhibited to and inspected by the Buyer or the results of standard tests upon a sample furnished to the Buyer it is hereby declared that such sample was so exhibited and

description / specifications made and the characteristics and quality of the delivered Goods.
disclaimed.
inspected or tested solely to enable the Buyer to judge for itself the quality of the Goods and not so as to constitute a sale by sample, unless a material deviation of the sample from the Goods delivered has been caused by gross
negligence or intentionally by the Company. To this extent, the Buyer shall take the Goods at its own risk as to their corresponding with the sample or as to their quality, condition and/or sufficiency for any purpose.
12.5

Without prejudice to the foregoing provisions of this clause 12, the application, use and processing of the Goods is the absolute responsibility of the Buyer and the Buyer shall be deemed to have carried out its own tests to ensure the
suitability of the Goods for their intended purpose and applications.

13.

Liability

13.1

Nothing in Clause 13 shall be deemed to exclude or restrict either the Company's liability for death or personal injury, for any acts committed intentionally or with gross negligence, for essential contractual obligations or the application

13.2

Exclusion

of any compulsory legal provisions, governing, for example and as the case may be, any product liability.
13.2.1. This clause 13.2 only covers defects caused by faulty design, manufacture, materials or workmanship. It does not impose any liability upon the Company in respect of any defect in the Goods arising out of the act, omissions,
negligence or default of the Buyer, its servants or agents including in particular but without limitation any failure by the Buyer to comply with any recommendations of the Company as to storage, use or handling of the Goods.
13.2.2. The Company agrees that in case of any defect covered by Clause 13.2 and notified in accordance with Clause 9 above, it will either repair the Goods at its own expense, replace them or refund the Price of the Goods pro rata.
Without prejudice to its notification obligations pursuant to Clause 9 above, the Buyer has to raise any claims for defects within a period of 12 months commencing at the date of delivery, otherwise such claims will be time-barred. If the
Company complies with this clause 13.2.2, it shall have no further liability for breach of the warranty in clause 12.1. In the event that the Company fails to effect repair or replacement of the Goods, the Buyer shall be entitled to rescind
the Contract.
13.2.3. The Buyer cannot claim the benefit of this Clause 13.2 unless:
(a)

it informs the Company of the relevant defect in writing immediately after discovering it and gives the Company the opportunity to inspect the Goods; and

(b)

it returns the Goods to the Company at the expense of the Company; and

(c)

the Goods have been used exclusively for their contractual purpose.

13.2.4. The risk of accidental loss or damage to the Goods whilst being returned will be borne by the Buyer.
13.2.5. Where the Goods are for delivery by instalments any defect in any instalment shall not be a ground for cancellation of the remainder of the instalments and the Buyer shall be bound to accept delivery thereof.
13.2.6 The Company shall not be liable for imperfect work caused by any inaccuracies in any drawing, bills of quantities or specifications provided by or on behalf of the Buyer.
13.2.7 The Company shall not be liable in respect of any defect arising from fair wear and tear, wilful damage, negligence, abnormal working conditions, failure to follow the Company's instructions, misuse or alteration of or repair of the
Goods without the Company's approval.
13.3

In the event of slight negligence, the liability of the Company shall be limited to typical and foreseeable damages and shall in particular not cover any indirect or consequential damages, including any loss of profits or loss of
business or business opportunity. Such liability for slight negligence shall in no event exceed the amount paid by the Buyer in respect of the Goods that are the subject of these Conditions.

14.

Force Majeure
The Company shall be entitled to delay or cancel delivery or to reduce the amount of Goods delivered if it is prevented from or hindered in or delayed in manufacturing, obtaining or delivering the Goods by normal route or means of
delivery through any circumstances beyond its control including but not limited to strikes (whether involving employees of the Company, the Buyer or third parties), lock-outs, accident, war, fire, reduction in or unavailability of power at
manufacturing plant, breakdown of plant or machinery or shortage or unavailability of raw materials from normal source of supply.

15.

Sales Promotion Documentation
Whilst the Company takes every precaution in the preparation of its catalogues, technical circulars, price lists and its other literature, these documents are for the Buyer's general guidance only and the particulars contained therein
shall not constitute representations by the Company and shall not form part of the Contract and the Company shall not be bound thereby.

16.

Intellectual Property Rights
The Buyer shall indemnify the Company against all costs, claims and damages incurred or threatened arising out of any alleged infringement of patents, trade mark, copyright or other intellectual property right occasioned by the
manufacture or sale of the Goods made to the specification or special requirements of the Buyer. The Buyer is responsible for ensuring that its use of the Goods will not infringe any patent or other intellectual property rights of a third
party.

17.

Tools
Any tools, artwork, cutting boards and the like made or purchased for the manufacture of the Goods shall remain the property of the Company even if the Buyer has been charged for the cost of such items.

18.

Service Requirements
Unless expressly agreed, the Company does not undertake to hold stocks of or manufacture particular products after the end of the contract period. Requests for delivery after the contract period will be treated as a new enquiry for
which the Company will re-quote.

19.

General

19.1

The Company is a member of the group of companies whose holding company is British Vita Group S.ar.l, and accordingly the Company may perform any of its obligations or exercise any of its rights hereunder by itself or through
any other member of its group, provided that any act or omission of any such other member shall be deemed to be the act or omission of the Company. Any group company from time to time of British Vita Group S.ar.l may for its
own benefit enforce in its own right any term of the Contract subject to and in accordance with these Conditions and the generally applicable legal provisions

19.2

The Contract is personal to the Buyer and the Buyer shall not assign or transfer or purport to assign or transfer to any other person any of its rights or sub-contract any of its obligations under the Contract without prior consent by the
Company in Writing.

19.3

If any provision of these Conditions is held by any competent authority to be invalid or unenforceable in whole or in part such provision (or part thereof) shall be deemed severable and the validity of the other provisions of these

19.4

Nothing in this Agreement shall be construed as creating a partnership or joint venture of any kind between the parties or as appointing any party as agent for the other party for any purpose and neither party shall have

Conditions and the remainder of the provision in question shall not be affected.
the authority to bind the other party or to contract in its name for any purpose.
19.5

Except as otherwise provided in these Conditions, these Conditions and the estimate shall be the entire agreement between the parties in relation to the matters discussed herein and no other terms shall apply to it.
These Conditions and the estimate shall prevail over any inconsistent terms implied by law or by trade, custom, practice or course of dealing and any such inconsistent terms are hereby expressly excluded. No conduct by
any party shall be deemed to constitute acceptance of any terms put forward by the other or others.

19.6

The Contract shall be governed by and construed exclusively in accordance with German law. The application of the terms of the UN Convention on the Sale of Goods shall be excluded. All disputes arising out of or in connection with
the Contract shall be exclusively submitted to the jurisdiction of the courts of Lichtenfels, Germany.

